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Editorial
In pursuance of the

everlasting developments
in the domain of Law in
U.A.E. consistent with all
aspects of life including
social, political and
economic progress and
also taking into account
the developments in the
international arena and in
accordance with the
directions of the wise
leaders of the State to
keep pace with such
developments and to
embody the same in our
legislation so as to attain
political, economic and
social growth in the
U.A.E, Dar Al-Adalah
(Advocates and Legal
Consultants) decided to
issue a periodical law
journal so that the legal
developments are in the
knowledge of all.

The LAW Journal will
provide contemporane-
ous legal opinion and
articles beside recent
judicial precedents, in an
attempt to promote legal
culture and knowledge of
new legislations as the
law regulates all modes of
life in the community and
ignorance of the law is
not an excuse or a
defense.  

Therefore, we put into
circulation the first issue
of “Dar Al-Adalah Law
Journal” hoping that the
same will be of use to the
members of the Legal
Profession and U.A.E.
Community at large. 

We hope that we have
been successful in
selecting the right
material.   

Editor
...continued on Page 2

This is an important principle set by
Dubai Court of Cassation in its
Judgment in respect of the Application for

Cassation No. 179/2001 (Criminal)
As per the records, the facts of the case

appear to be as that the Public Prosecution
accused two persons of copying some artistic
works owned by the Complainant since they
installed the Computer programs in their
personal computers without the prior consent
of the author of the artistic works. 

The Public Prosecution referred the
Accused to trial under Section 65 of the Federal
Penal Law No. 3/1987 and Sections 1/6, 1/2 2,
9, 41 and 43 of the Federal Law No. 40/1992 in
respect of the Protection of the Artistic Works
and Copyright. 

During the trial in the Court of First Instance,
the Complainant filed a civil suit against the
Accused so as to be adjudicated upon along
with the Criminal Suit, claiming declaration of
the Complainant’s ownership of the artistic
works in question and publication of the
judgment in two daily newspapers and the
seizure of the computers, subject -matter of the
complaint. 

The Court of First Instance issued a
Judgment “in the presence” of the First
Accused and a default decree in respect of the
Second Accused acquitting them from the
above charge and referred the civil suit for trial
by the competent civil court. 

But, the Public Prosecution appealed
against this Judgement on the grounds that the
Ministry of Information and Culture is the only
competent body for the application of the
Federal Law No. 40/1992  and that the said
Ministry, in its report, said that installation of
programs in the computers is deemed to be
copying of these programs and, thus, a
violation of the Law if the owner of the
computer is not in possession of a written
license authenticated by the owner of the
concerned programs and that copying means
the reproduction of one copy or more from an
artistic work including the audio - visual
materials and that installation of copied

programs
in the computer
constitutes an
offence as long as the
person who makes the
installation is not in possession of a license to
use the concerned programs since the
operation of the Computer programs requires
loading the computer memory and initiation of
the operation.

In the session convened for determining the
Appeal, the First Accused appeared before the
Court and denied the accusation. But, the
Public Prosecution insisted that the accused
should be convicted.

Eventually, Dubai Court of Appeal issued
the following judgment: “After perusal of the
Report of the “Technical Expert” appointed in
the case, which provided that the computer
programs are available in discs known as floppy
or disc (Distribution Media) and that these
programs cannot be used while embodied into
such Distribution Media before installing such
programs in the personal computer. This
process is known as Software Installation.

The program so installed in the personal
computer cannot be used again and the same
cannot be transferred to another personal
computer i.e., the program installed in the
personal computer is not considered as a copy
of the original program after its installation, and
that the same cannot be redistributed and can
only be used in this personal computer.
Therefore, the installation of programs in the
personal computer is not tantamount to the
copying of these programs and this process
resembles reading a photocopied book and,
hence, this process of installing the programs in
the computer is a usage of these programs and
not copying of the same. 

Consequently, the Court accepts the
Expert’s Report due to its sound reasoning.

And since there is no provision in the Penal

Installation of Programs in
the personal computers is not
tantamount to copying of
these programs
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The Findings:
This allegation is valid since Section (1) of the Commercial

Transactions Act stipulates that “ ....... The provisions of this
Law are applicable to the traders and all commercial activities
run by anybody even though he is not a trader” and Section (2)
of the same Law provides that: 

(1)  The agreement of the contracting parties is applicable
to the traders and the commercial activities if such agreement
is not inconsistent with any mandatory commercial provision .  

2) If there is no special agreement, the trade custom shall
be applicable where there is no provision in this Law or any
other Law pertaining to the commercial issues. The “special”
or “Local” customs shall have priority over the “general”
customs. If there is no trade custom, the provisions pertaining
to the civil issues shall be applicable as long as the same are
not in contradiction with the general principles of commercial
activity.....”..... .

Ergo, it transpires from the above  that the provisions of the
Civil Transactions Act are not applicable to the commercial
transactions unless there is no provision in the Commercial
Transactions Act governing the same. 

Thus, in spite of the fact that Section (73) of the
Commercial Transactions Act defines the “Commercial
Guarantee” and that, according to Section (74), of the same
Law the guarantors are jointly liable with the debtor, the same
Act does not regulate the ingredients of a Guarantee Contract,
its legal effects and the reasons for its expiration in contrast
with the manner prescribed by the Civil Transactions Act.
Therefore, the provisions of the latter Act shall come into play
in respect of the commercial guarantee taking into
consideration the limitations set out in Section (2) of the
Commercial Transactions Act.

Eventually, whereas Section 1092 of the Civil Transactions
Act provides that when the debt falls due, the creditor has to
claim payment of the same within six months from the due
date, otherwise the guarantor is deemed to withdraw from the
guarantee.

And whereas the judgment, subject-matter of the
Application for Cassation, rejected the Petitioner’s, plea in this
connection on the grounds that Section 1092 of the Civil
Transactions Act does not operate in case of commercial
transactions, it is evident that the judgment is in contravention
of the Law and, therefore, shall be set aside and the case
referred back for retrial.

Law or the complementary Laws to the Protection of the
Artistic Works and Copyright Law incriminating the process of
installing the programs in the personal computer, the Accused
are entitled to be acquitted in accordance with section 211 of
the Criminal Procedure Act. The appealed Judgment is,
therefore, upheld.

This court rejects the allegation by the Public Prosecution
in the Appeal that the Ministry of Information and Culture
proved by its report that the installation of copied programs in
the computer is a kind of copying, as this is a Legal issue to be
determined by the judicial authority and not by the said
Ministry.

In a nutshell, the Appeal was accepted in form and rejected

in substance and the appealed Judgment was upheld.
But, the Public Prosecution submitted an Application for

Cassation to Dubai Court of Cassation. The Court of
Cassation, after perusal of the Case Record, decided that it is
Legally established that the accused is entitled to the benefit of
doubt, and since the court below evaluated the evidence
adduced in the case and accepted the defense of the Accused
as well as the Report of the Expert which is an admissible
evidence, and whereas the evaluation of evidence is the role of
the court below and that the said court’s reasoning is sound
and in point, therefore, this court rejects the Application for
Cassation submitted by the Public Prosecution.

...continued from Page 1

The Facts of the Case:
The summary of the  salient facts of this case is that the

Bank (First Respondent) filed a Lawsuit before Dubai Court of
First Instance against the Petitioner  and the other
Respondents  seeking a decree obliging them jointly to pay the
First Respondent the claimed amount plus interest on the
ground that the Company (Second Respondent), upon
personal guarantee of the Petitioner and the Third and Fourth
Respondents, obtained bank facilities and the debit balance of
the same, subject matter of this case,  being the amount
claimed in the suit.    

The court of original jurisdiction appointed an expert in the
case.

The Court issued its judgment obliging the Defendants
jointly to pay the Plaintiff the amount claimed in the case.

The Petitioner appealed against the said judgment. But,
Dubai Court of Appeal upheld the Judgment. Hence, the
Petitioner submitted an Application for Cassation to Dubai
Court of Cassation.

The Petitioner alleged that the judgment, subject matter of
the Application for Cassation, is inconsistent with Article 1092
of the Civil Transactions Act and that its reasoning is erroneous
as the credit facilities guaranteed by him fell due on 23/12/96

Commercial Guarantee – Application of Civil Transactions Act
and that the First Respondent claimed payment from the
Second Respondent on 1/11/97 and, thus, the Petitioner is no
more responsible for the indebtedness as guarantor.

In Dubai Court of Cassation Application for 
Cassation No. 168/2000, Civil Session: 24/9/2000

The Rule: In the absence of a provision in the Commercial
Transactions Act regulating the “Commercial Guarantee”,
provisions of the Civil Transactions Act shall apply.
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The “Conclusive Oath” is an oath administered, upon the
request of a party to a case, to his opponent so as to
put an end to the dispute where the former lacks the

evidence to prove his case. It is described as a process where
the “concerned party” to the case entrusts the settlement of
the dispute to his opponent’s conscience, honesty, religiosity
and the propensity towards avoiding perjury. But, the
opponent is entitled to make “a reversal” of the oath -i.e., to
petition the court that the “concerned party” be put on oath
instead. 

The Judge is not empowered to administer oath upon his
own motion, but upon the request of one of the parties to the
case. Such a request may be submitted by the party to the
case himself or his agent. It may be submitted by the
guardian representing an “incapacitated person “ or by a legal
person (such as company). Moreover, the oath must be
administered to the opponent himself and not to a third party
or the opponent’s representative who has a “locus standi” in
the case where the opponent is incapacitated or a “persona
ficta” (such as a company), Dubai Court of Cassation set out
the principle that the “Conclusive Oath” must be administered
to the legal representative of the “persona ficta”, otherwise a
contravention and misconstruction of the Law will take place.
(Ref: Application for Cassation No. 248/99 - Session
convened on 12/12/98).

The two parties must also be legally capacitated to
dispose of the right in respect of the facts, subject- matter of
the Oath. 

The facts, subject- matter of the oath, must not be
contrary to the public order or discipline. They must also be
“legitimate” and not constituting an offence under the Penal
Code. Dubai Court of Cassation decided that:

“...Administration of “Conclusive Oath” is not allowed in
case the facts pertain to proving or disproving an offence...”
(Ref: Application for Cassation No. 149 & 153/99 “Civil” -
Session convened on 31/10/99).

The “Conclusive Oath” must pertain to the opponent
personally or his knowledge of the facts in question. It may be
administered at any stage of the case as long as the
pleadings are allowable “it must not be administered before
the “Urgent Matters Court” for lack of jurisdiction to
determine the substantive side of the case. The court must
not allow a “Conclusive Oath” to be administered if the facts,
subject-matter of the dispute, are irrelevant to the case. 

The party requesting the administration of a “Conclusive
Oath” or making a “reversal” of the same can withdraw his
request before his opponent accepts such administration. If
the “opponent” refuses to swear or to make a “reversal” or to
attend the session convened for the administration of the
“Conclusive Oath”, he is said to be an “abstainer” and his
case shall be dismissed in pursuance of Section (60) of the
Evidence Act (Federal Law No. 10).

The “opponent” who is supposed to swear must do the
same personally and not through an agent, and if he is
attending the court’s session, he has to swear on the spot or
make a “reversal”, otherwise he is deemed to be an
“abstainer”. If he is not present at the court’s session, he has

Legal Information
The Conclusive Oath

to be duly summoned to appear
before the court to swear in the manner
and on the date specified by the court. If he
appears before the court and refuses to swear or if he
does not appear at all without a lawful excuse, he is
deemed to be an “abstainer” and his case shall be
dismissed. The judgement of dismissal is said to be a
“resjudicata” and is subject to appeal only if the proceedings
in respect of the administration of the “Conclusive Oath” are
null and void in some respect. Dubai Court of Cassation
decided that: 

“.......The judgement based on a “Conclusive Oath”, after
being duly sworn or if there was an abstention to do the
same, is subject to appeal only if the grounds of the appeal
are that the “Conclusive Oath” is contrary to the Law or if the
same does not pertain to the opponent personally or that the
proceedings in respect of the “Conclusive Oath” are null and
void ....”....
(Ref: Application for Cassation No. 370/99 “Civil” Session
convened on 25/12/99)

Once the “Conclusive Oath” is administered, such an
oath cannot be contested as being false.

The Preliminary Decree, the
Conclusive Decree and the
Absolute Decree

The Legal Regime comprises a “two -stage litigation”. In
the first stage, a preliminary decree is issued in the
concerned case. The losing party can appeal the

judgement to the competent Court of Appeal which is
empowered to make a “re-trial” of the case taking into
consideration the points which are subject of the appeal. The
judgement issued by the Court of Appeal is said to be a
“conclusive judgement”. This is what is called a “two -stage
litigation”.

If that judgement is null and void or erroneous in respect
of the application of Law, its interpretation or construction,
such a judgement may be a subject of an “Application for
Cassation” before the competent Court of Cassation. The
latter court issues an “absolute judgement”. The said Court
is only concerned with the legal issues and defects in the
appealed judgement so that one standard interpretation and
construction of the law in question prevails throughout the
State. Hence, this court is said to be a  “Court of Law” and
not a “Court of Facts”. 

In brief, a judgement is either a “preliminary judgement “
issued by a “Court of First Instance” and is as such subject
to an “Appeal” or a “conclusive judgement” which is not
subject to any appeal or an “absolute judgement” which is
not subject to any “ordinary” or “extraordinary” appeal.

Office Board

Abdullah Al-Muzainah
Nabil Abdullah
Mahmood Jamal
K.K. Sarachandra Bose
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Spending money is easy. But earning and collecting
money is not that easy. Therefore, keen people seek a
legal advice for the purpose of collecting their debts

through legal means.
Due to the high competition in the market, to be choosy is

difficult and one may be forced to deal with others without
much looking into their credit worthiness. But, for a prudent
businessman, still there are ways to secure realisation of his
receivables. 

In this column, we set out some possible ways that
minimise converting some debts into “bad debts”.

The primary information required about the debtor is the
legal status of the same - i.e., whether the debtor is an
establishment or a company - as this can have a serious
impact on the recovering capacity. This can be attained
through perusing the relevant current trade license issued by
the competent authority in U.A.E. We re- iterate that the “legal
status” is an important matter because, in the case of an
establishment, the owner of the establishment shall be
personally responsible for its debts and liabilities. But, if the
debtor is a company, the latter is said to be a   “legal person”
responsible, per se, for the company’s debts and liabilities.
Realisation of debts from a company becomes easier if the
company has assets. But, if it is facing financial difficulties and
has no fixed assets, the debt can be described as a “bad
debt”.

In the case of a Limited Liability Company, the liability of
the shareholders is limited to the value of their shares in the
capital of the company. Therefore, the shareholders,
regardless of the value of their shares in the Limited Liability
Company, are responsible for company’s debts and Liabilities
only within the ambit of the value of their shares. This may
lead to a loss on the part of the creditors as they may not find
any fixed asset for the realisation of their debts, despite the
fact that the shareholders of the company are well -off. Hence,
there are circumstances where the directors of the Limited

Liability Company are personally responsible for the Liabilities
of the Company, if the Company fails to pay - in accordance
with Article 219 of the Commercial Companies Act.

To avoid the director’s personal Liability, the Federal
Commercial Companies Act provides that the phrase “Limited
Liability Company” must be added to the company’s name
together with the company’s capital1. Accordingly, in the event
of failure to observe this provision, the directors shall be
responsible for the company’s debts and liabilities in their
personal assets. It is judicially well-established that the
director’s of a Limited Liability Company may be liable in case
of failure to add the capital of the company together with the
phrase “L.L.C.” to the name of the company where such
failure results in damage to the third party 2

And if the company’s memorandum of association is only
fictitious, Dubai Court of Cassation3 ruled that the company’s
“persona ficta” (i.e., the legal personality) is deemed to be null
and void.

Consequently, if it can be proved to the satisfaction of the
Court, for instance, that the national partner does not hold
51% of the shares of the Limited Liability Company4 and that
the memorandum of association is only fictitious, then the
company is deemed to be null and void and the company’s
creditors are entitled to claim their rights from the members of
the company personally. .

(to be continued)

End Notes:
1.  Article 219 of the U.A.E. Company Law; Federal Law No. 8 of 1984.
2. Dubai Court of Cassation, Judgement No. 30/2000
3. Dubai Court of Cassation, Judgement No. 330/2000
4 As per Article 22 of the U.A.E. Company Law; Federal Law No. 8 of 1984
the U.A.E. national shall hold 51% of the share capital.
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